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new contract to cover the opinions of the 192 1 Term was imprac- 
ticable, owing to the pendency of the legislation, to the expectation 
that it would be enacted long before it actually was, and to definite in- 
dications that, when enacted, it would supersede the contract method. 

"For various reasons, incident to the ending of the old contract 
and the legislative change, editorial work on the opinions of the 1921 
Term was seriously delayed. Time also was consumed in making 
necessary preparations in the printing office. Notwithstanding this, 
however, gratifying progress has been made. The reports of these 
opinions will be contained in three volumes to be numbered 257, 258 
and 259, all of which, it is confidently expected, will be published in 
bound and pamphlet form before the close of the year. 

"The act provides for advance parts as well as bound volumes, 
when ordered by the Chief Justice. It was decided to issue a small 
edition of these pamphlets, four to a volume. These, as heretofore, 
are made from the plates used in the final volumes and, therefore, cor- 
respond with them in page numbering. Three numbers, containing 
three-fourths of the opinions of Volume 257, have already been is- 
sued. The price is twenty-five cents per number. The bound volumes 
will follow the corresponding pamphlets as soon as the plates can 
be re-examined and corrected and the tables and indexes completed 
and plated. According to present estimates, the price of bound 
volumes will be about two dollars and ten cents each. 

"Especial attention is directed to the fact that it will not be 
necessary to send in a separate order for each pamphlet or volume 
purchased. Standing orders with advance deposits will be received 
by the Superintendent of Documents, Government Printing Office, 
Washington, D. C, and the publications will be mailed, as issued, to 
the addresses given, as long as the amounts kept on deposit suffice to 
pay for them." 



Restraint of Interstate Commerce Under the Sherman 
Anti-Trust Act. — "My analysis of the judicial process comes then 
to this, and little more: logic, and history, and custom, and utility, 
and the accepted standards of right conduct, are the forces which 
singly or in combination shape the progress of the law. Which of 
these forces shall dominate in any case, must depend largely upon the 
comparative importance or value of the social interests that will be 
thereby promoted or impaired." ^ It is easily perceived that all of 
the forces here mentioned have played some part, great or small, in 
the important decisions that have been rendered under the Sherman 
Anti-Trust Act.^ The fact that the members of our Supreme Court 

" Cardozo, The Nature of the Judicial Process, 112. 
' Act of July 2, 1890, ch. 647, 26 Stat. 209. As this Note will deal prin- 
cipally with Sections i and 2, the pertinent parts thereof are here given. "Every 
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have disagreed on numerous occasions as to the relative importance of 
the public interests to be affected by a particular decision justifies the 
difference of opinion with which certain rulings have been received.* 

Just as it is difficult, after reading the cases that have arisen 
under the anti-trust statute, to lay down any definite rule as to what 
constitutes interstate commerce,* so it approaches the impossible to 
define exactly what is required by the courts to constitute a restraint 
of commerce among the states. A point much more hotly contested 
in the recent case of The United Mine Workers of America v. The 
Coronado Coal Co., et al.,^ than the popularly quoted one concerning 
the suability of unincorporated associations," was that which had to 
do with the question as to whether there had been an interference 
with such commerce within Section i of the statute.' 

There are three problems, among others, as to which it may be 
said some uncertainty exists: (i) If the Sherman Act is to apply, 
must the effect of the contract, conspiracy or combination be a 
direct and immediate restraint upon interstate commerce or is it suf- 

contract, combination in the form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the several states or with foreign na- 
tions, is hereby declared to be illegal. . . ." 

"Sec. 2. Every person who shall monopolize, or attempt to monopolize, 
or combine or conspire with any other person or persons, to monopolize any 
part of the trade or commerce among the several States, or with foreign 
nations, shall be guilty of a misdemeanor. . . ." 

'See 3 CoL. L. Rev. i68, 221, 304 (1903); 17 Harv. L. Rev. 474, 533 
(1904) ; 19 Mich. L. Rev. i, 21 (1920) ; 59 U. of Pa. L. Rev. 61 (1910). 

* Mr. Justice Harlan, in United States v. E. C. Knight, 156 U. S. i, 39 
L. ed. 325, IS Sup. Ct. 249 (1894), said that the decisions of the Supreme Court 
fully answer the question as to what constitutes commerce among the states. 
He then quoted from the often approved words of Chief Justice Marshall, in 
Gibbons v. Ogden, 9 Wheat, i, 6 L. ed. 23 (1824) : "Commerce, undoubtedly, is 
traffic, but it is something more ; it is intercourse." It includes, said the court, 
such traffic or trade, buying, selling, and interchange of commodities, as di- 
rectly affects or necessarily involves the interests of the People of the United 
States. Other of our courts have been impressed with the difficulty of de- 
fining commerce. Hopkins v. United States, 171 U. S. 578, 587, 43 L. ed. 290, 
19 Sup. Ct. 40 (1898). 

'U. S. Adv. Ops., 643, 42 Sup. Ct. 570 (1922). When the superintendent 
of the plaintiff coal mines declared his intention of running the mines on a 
non-union or open basis, the officers of District No. 21 of the United Mine 
Workers, the defendants below, immediately declared a local strike. Subse- 
quently the mines were attacked by union men, property destroyed, and the 
non-union employes driven out. On this ground and the additional complaint 
that there was a definite campaign on foot to unionize all the mines and thus 
destroy competition, the plaintiffs sought to have District No. 21 held under 
the first and second sections of the Anti-Triist Act. It was held that the 
evidence was insufficient to show that District No. 21 intended to interfere 
with interstate commerce. 

° See Recent Cases, infra, p. 

' See Note 2 supra. 
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ficient that such commerce should be ultimately hindered?* (2) In 
order to convict under the act, must it be proved that the defendant 
had the intention to restrain interstate commerce or will it suffice that 
the effect of the combination, regardless of intent, was so to hinder 
the trade? (3) What is the test as to whether there is or is not an 
illegal restraint? Is it that of reasonableness? Is it the extent to 
which the restraint is exercised? 

The doubt in connection with the first question rests more on the 
confusing use of phrases than on inconsistent decisions. The courts 
talk a great deal about "voluntary and involuntary restraints," "law- 
ful and unlawful restraints," "restraint of competition and restraint 
of trade," "reasonable and unreasonable restraints." Some of the 
cases, on the other hand, present a straightforward and comprehen- 
sive statement, from which it would appear to be unquestionable that 
the Sherman Act does not apply unless interstate commerce has been 
directly affected by the alleged contract or combination.^ And yet in 
the Coronado Coal Company case. Chief Justice Taft said:^° "We 
have had occasion to consider the principles governing the validity of 
congressional restraint of . . . indirect obstructions to inter- 
state commerce in Swift v. United States;^^ United States v. Pat- 
ten;^^ United States v. Ferger;^^ ... It is clear from these cases that 
if Congress deems certain recurring practices, though not really part 
of interstate commerce, likely to obstruct, restrain or burden it, it has 
the power to subject them to national supervision and restraint." It 
is to be noted that the defendant in the Swift ^* and Patten ^^ cases 

' An example of a combination resulting in a direct restraint upon interstate 
commerce is that of railroads which unite for the purpose of controlling 
prices. United States v. The Trans-Missouri Freight Association, 166 U. S. 
2go, 41 L. ed. 1007, 17 Sup. Ct. 540 (1897) ; whereas a combination which would 
result in an indirect interference with interstate trade is the running of a 
"comer" in some important commodity. See, however, Note 15 infra. See, 
generally, the opinion by Judge Taft, then on the circuit bench, in the Addy- 
ston Pipe and Steel Co. case, 85 Fed. 271, 29 C. C. A. 141 (18^). 

• On the grotind that this requirment was not complied with, the com- 
plaint in the first important case to arise under the Act of 1890 was dismissed. 
United States v. E. C. Knight Co., supra in Note 4, and in Hopkins v. United 
States, supra in Note 4 ; Anderson v. United States, 171 U. S. 604, 43 L. ed. 
300, 19 Sup. Ct. 50 (1898) ; and Field v. Barber Asphalt Company, 194 U. S. 
618, 48 L. ed. 1142, 24 Sup. Ct. 784 (1904). See 59 U. of Pa. L. Rev. 61, 72 
(1910). 

"p. 657. 

" 196 U. S. 375, 49 L- ed. 518, 25 Sup. Ct. 276 (1905). 

"226 U. S. 525, 57 L. ed. 333, 33 Sup. Ct. 141 (1913)- 

"250 U. S. 199, 63 L. ed. 936, 39 Sup. Ct. 445 (1919). 

"The court in that case, however, said that the combination of the meat 
dealers not to bid against each other in the stock markets, to fix prices, and to 
get less than lawful rates from the railroads to the exclusion of competitors, 
had as a direct object the restraint of interstate trade. ". . . its effect upon 
commerce among the states is not accidental, secondary, remote or merely 
probable." p. 397. 

" There the court held that a conspiracy to run a "corner" in the available 
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were charged and relief was granted under the anti-trust act. Then, 
further, the court in the Patten case drew a distinction between volun- 
tary and involuntary restraints, including, in the former, agreements 
whereby persons engaged in interstate trade or commerce undertake 
to suppress competition among themselves, and, in the latter, com- 
binations "where persons not so engaged conspire to compel action 
by others, or to create artificial conditions, which necessarily impede 
or burden the due course of such trade or commerce or restrict the 
common liberty to engage therein." ^* It would seem, therefore, that 
the proper answer to the first question, although not clearly enun- 
ciated in any of the cases, is that, in indicting or seeking an injunc- 
tion under the Sherman Act, it must be averred that there has been 
either, (i) a contract or combination resulting in a direct obstruc- 
tion to interstate commerce, or (2) a contract, combination, or con- 
spiracy resulting in an indirect hindrance and that the defendants 
had the intention to interfere with commerce among the states.^' Jus- 
tice Lurton, in United States v. Reading Company,^^ intimates the 
possibility of such division. "Of course if the necessary result is 
materially to restrain trade between the States, the intent with which 
the thing was done is of no consequence. But when there is only a 
probability, the intent to produce the consequences may become im- 
portant." " 

If it is correct thus to classify proper indictments and petitions 
for relief under the Act of 1890, then the second suggested problem 
is greatly simplified. The classification would explain the Chief Jus- 
tice's statement in the Coronado Case that, "It was necessary, how- 
ever, in order to hold [the defendants] liable in this suit ^" under the 
Anti-Trust Act, to estabhsh that this conspiracy to attack the Bache- 
Denman mines and stop the non-union employment there, was with 
intent to restrain interstate commerce and to monopolize the same, 
and to subject it to the control of the union." ^^ The court said that 



cotton supply, thereby artificially enhancing its price through the country, was 
within Section i of the Act. Here again, however, the court treated the com- 
bination as a direct restraint as in Swift v. United States, supra, in Note 14. 

'" See, also, Loewe v. Lawlor, 208 U. S. 274, 293, 301, 52 L. ed. 488, 28 Sup. 
Ct. 301 (1908). 

"In Burton v. Clyne, U. S. Adv. Ops., 469, 42 Sup. Ct. 397 (1922), Chief 
Justice Taft, referring to the Swift case, said : ". . . the intent of the con- 
spiracy charged in the indictment . . . tied together the parts of the scheme 
there attacked, and imported their direct effect upon interstate commerce." 
p. 478. 

''226 U. S. 324, 57 L. ed. 243, 33 Sup. Ct. 90 (1912). 

"p. 370. 

*" The facts are given in Note S supra. 

"p. 655. 
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it was there dealing with an indirect obstruction and hence it was 
necessary to find intent. 

The Supreme Court has repeatedly stated that the intention with 
which the defendants entered into the alleged contract, combination, 
or conspiracy is unimportant. Mr. Justice Van Devanter, speaking 
for the majority of the court in United States v. Patten, gave ex- 
pression to the usual statement,^^ "And that there is no allegation of 
a specific intent to restrain such trade or commerce [is immaterial], 
for, as is shown by prior decisions of this court, the conspirators 
must be held to have intended the necessary and direct consequences 
of their acts and cannot be heard to say the contrary." ^^ And con- 
cerning the propriety of such a ruling there can be no doubt. The 
words of the statute are clear and do not require, in addition to the 
illegal combination or conspiracy, a present intention to restrain or 
obstruct interstate commerce. 

In considering the third question — as to what is the test to deter- 
mine whether there has been an illegal restraint— it is necessary at 
the outset to distinguish between a restraint of interstate commerce 
and a restraint of competition in interstate trade. The court in 
United Stales v. Du Pont De Nemours & Co.^* pointed out that even 
under the anti-trust act, there may be a restraint of competition 
which does not amount to a restraint of interstate commerce."^ A 
leading authority in support of this distinction is United States v. U. S. 
Steel Corp. et al.^^ Although one of the objects of the Sherman 
Act undoubtedly was to maintain competitive conditions in interstate 
trade, yet it should not be interpreted as condemning all agreements 
that may restrain competition. 

The argument was made,^^ shortly after the passage of the Anti- 
Trust Act, that it was meant to prohibit only unreasonable restraints, 
but the court, by a majority of one, refused to accept such a view. 



"^P. 543- 

^ In support of this statement were cited Addyston Pipe and Steel Co. v. 
United States, 175 U. S. 211, 243, 44 L. ed. 136, 20 Sup. Ct. 96 (1899), and 
United States v. Reading Co., 226 U. S. 324, 370, 57 L. ed. 243, 33 Sup. Ct. 90 
(1912). See also United States v. Union Pacific R. R. Co., 226 U. S. 61, i&, 
57 L. ed. 124, 33 Sup. Ct. S3 (1912), and International Harvester Co. v. United 
States, 234 U. S. 199, 209, 58 L. ed. 1276, 34 Sup. Ct. 859 (1914). 

=* 188 Fed. 127. 

^ Before the passage of the Sherman Act, it was possible likewise to have 
a restraint of competition that did not amount to a common-law restraint of 
trade. United States v. Trans-Missouri Freight Association, supra in Note 8. 

""251 U. S. 417, 64 L. ed. 343, 40 Sup. Ct. 293 (1920). 

^ In United States v. Trans-Missouri Freight Assoc, supra in Note 8, and 
United States v. Joint Traffic Association, 171 U. S. 505, 43 L. ed. 259, 19 Sup 
Ct. 2S (1898). 
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The act referred to all restraints and the court construed it strictly.^* 
However, this opinion was not followed very long and finally in the 
Standard Oil and Tobacco Cases,^^ the so-called "rule of reason" was 
definitely adopted.^" In line with this rule, we find the court in the 
principal case considering the extent of the effect upon interstate com- 
merce which the defendants' acts had had. The entire coal production 
of District No. 21 was 150,000 tons a week ; that of the plaintiff mines 
5000 tons, so the court said the defendants' acts of destruction had 
no appreciable effect upon interstate competition. 

The course of decisions which the Supreme Court has been 
called upon to render under this far-reaching statute, shows a steady 
evolution and development just as is the case with that in any other 
important and constantly litigated field of the law. Two facts stand 
out clearly from the mass of learned discussion indulged in by the 
courts. First, and this is announced in United Mine Workers of 
America v. The Coronado Coal Co., there is included within the lan- 
guage of Sections i and 2 of the anti -trust act, in addition to the con- 
demnation of direct and immediate restraints upon interstate com- 
merce, a penalty for indirect obstructions, provided in the latter 
case that there be an intent to hinder the intercourse among the 
states."^ In the second place, the more recent cases show that the 

''Justice Brewer, who had concurred in the majority opinion, in a later 
case — United States v. Northern Securities Co., 193 U. S. 197, 48 L. ed. 679, 
24 Sup. Ct. 436 (1904) — said the former decision should have been based on 
the fact that the restraint was unreasonable. Only unlawful restraints and 
monopolies should be included in the act, he announced his changed opinion 
to be. 

'^ Standard Oil Co. v. United States, 221 U. S. i, 55 L. ed. 619, 31 Sup. 
Ct. 502 (1911) ; United States v. American Tobacco Co., 221 U. S. 106, 55 L. 
ed. 663, 31 Sup. Ct. 832 (1911)- 

*" However, it must not be taken that these cases contain the first state- 
ment of the rule. Many courts had used similar language at an earlier date. 
"An agreement entered into for the purpose of promoting the legitimate 
business of an individual or corporation with no purpose to thereby affect or 
restrain interstate commerce and which does not directly restrain such com- 
merce, is not, as we think, covered by the act, although the agreement in- 
directly and remotely aflfect that commerce. United States v. Joint Traffic 
Assoc, supra in Note 27. 

'^ Whether such an interpretation was within the contemplation of the f ram- 
ers of the Sherman Anti-Trust Act, is difficult to say. However, it would not 
be the first instance in which a different view was taken from that which the 
committee had in mind. Senator Hoar, a member of the Judiciary Commit- 
tee which submitted the Act, later said before the Senate (January 6, 1903) : 
"We undertook by law to clothe the courts with the power and impose on 
them and the Department of Justice the duty of preventing all combinations in 
restraint of trade. It was believed that the phrase, 'in restraint of trade,' had 
a technical and well understood meaning in the law. It was not thought that 
it included every restraint of trade, whether healthy or injurious. We were 
disappointed in one particular. The Court by one majority [in U. S. v. Joint 
Traffic Assoc, supra in Note 27] and against the very earnest and emphatic 
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courts in rendering great decisions compare the "importance or value 
of the social interests that will be thereby promoted or impaired." For 
some years after the passage of the Sherman Act, the courts con- 
sidered only the strict language of the statute, rejecting entirely the 
contention that the term "in restraint of trade" had a "technical and 
well understood meaning in the law." ^^ Then gradually, impressed 
no doubt with the incontrovertible argument that to continue such 
policy would be to retard seriously the economic growth of our coun- 
try's business, the Supreme Court regarded the statute more in the 
light of the conditions under which it was passed and the immediate 
evils it was calculated to remedy.^' The confusion in our cases has 
been largely due to the varied use of the technical phrase, "in re- 
straint of trade" ; but the Supreme Court has probably once and for 
all come to a proper interpretation of it. 

E. G. H. 



The Unconstitutionality of the Federal Tax on Employ- 
ers OF Child Labor. — That the oft-repeated statement "the power to 
tax involves the power to destroy" ^ does not with all its seeming 
significance pertain to the taxing power of Congress under the Con- 
stitution ^ is the conclusion which must be drawn from the decision 
in Bailey v. Drexel Furniture Co.* The court there held that the 
Child Labor Law ^ imposing a tax upon all persons employing chil- 
dren of specified ages was unconstitutional. An analogy was drawn 
between this case and Hammer v. Dagetihart ^ insofar as the statutes 

dissent of some of its great lawyers, declined to give a technical meaning to 
the phrase and held . . . that if trade were restrained by an agreement 
it was no matter whether it were injuriously restrained or not." 

'^ See Note 31 supra. 

^See Judson, Interstate Commerce, 139 (3rd ed.). Also Chief Justice 
White in Standard Oil Co. v. United States, supra in Note 29, at p. 59. 

* Chief Justice Marshall in McCuUoch v. Maryland, 4 Wheat. 316, 431, 4 
L. ed. 316 (Vol. 4), (U. S. Sup. Ct., 1819). 

^ Art. I, Sec. 8. "The Congress shall have power to lay and collect taxes, 
duties, imposts and excises, to pay the debts and provide for the common de- 
fence and general welfare of the United States . . ." 

'42 Sup. Ct. 449 (1922). Following this decision and in accord with it 
are Hill et al. v. Wallace, 42 Sup. Ct. 453 (1922) and Lipke v. Lederer, 17 U. 
S. Adv. Ops. 612, 66 L. ed. 612 (1922). 

*Act. Feb. 24, 1919. Tit. 12, Sec. 1200. A tax of ten per cent, on the net 
profits was imposed on every person operating a mine or quarry in which 
children under sixteen were employed for any part of the year or on any per- 
son operating a mill, cannery, workshop or factory employing children under 
fourteen or employing children between fourteen and sixteen for more than 
eight hours a day and six days a week. 

'247 U. S. 251, 62 L. ed. iioi, 38 Sup. Ct. 529 (1918). This held that 
Congress could not under its power to regulate commerce, Art. I, Sec. 8 of 



